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JAMES

R.

SILKENAT*

The Restatement and International
Monetary Law: The Practitioner's
Perspective**
International monetary law has long been a stepchild of both international law and corporate law, at least in American law schools and law
journals. It has been a sufficiently arcane subject that it was not covered
in the initial version of the Restatement in 1965 and was rarely taught,
even in graduate courses, at American law schools.'
That position of relative obscurity has changed in part over the past

half-dozen years for two reasons. The first is the growing importance of
international financial institutions, such as the International Monetary

Fund, the World Bank, and the International Finance Corporation in international business transactions. This trend has led to greater visibility
for the rules and procedures surrounding such institutions.
The other reason has been the broad audience that has developed for
the accumulated writings of Sir Joseph Gold, former Vice President and
General Counsel of the Fund. Sir Joseph's encyclopedic writings 2 on the
*Partner, Morgan, Lewis & Bockius, New York, New York; Vice Chairman, Section of
International Law and Practice, American Bar Association; and previously Legal Counsel,
International Finance Corporation, Washington, D.C.
**This article isacommentaryon Part VIII, Chapter2of The Restatement of the Foreign
Relations Law of the United States and Sir Joseph Gold's article thereon entitled "The
Restatement of the Foreign Relations Law of the United States (Revised) and International
Monetary Law," as published in this issue of THE INTERNATIONAL LAWYER.
I. An outstanding exception to this lack of attention to the subject of international monetary law has been the graduate seminar on international financings taught by former World
Bank General Counsel Lester Nurick at Georgetown University Law Center.
2. Gold's articles on the fund include, among others: Borrowing by the International
Monetary Fund from Nonofficial Lenders, 20 INT'L LAW. 455 (1986); The Iran-United States
Claims Tribunal and the Articles of Agreement of the International Monetary Fund, 18
GEO. WASH. J. INT'L L. & ECON. 537 (1985); The Growving Role of the IMF's Stand-by
Arrangements, 1984 J. Bus. L. 308; Substitution in the International Monetary System, 12
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Fund's history, its practices and operations, its treatment by courts, and
its internal decision-making have overshadowed (indeed, have physically
outweighed) all other writings on the IMF and its role in international law
and finance. Even an academician/diplomat such as Kenneth Dam, 3 with
his own sizeable treatise on the Fund, 4 is often dependent on Gold's
writings for a major portion of his insights.
Gold's preeminence in this area of international law presents both an
opportunity and a predicament with regard to any evaluation of this section of the Restatement. He is the obvious choice to review the American
Law Institute's work in the area of international monetary law. On the
other hand, choosing him as a commentator puts the reporters of the
Restatement 5 in the unfortunate position, if he disagrees with their text
and comments, of disagreeing with the best known and most prolific
"resource" on this topic.
The reporters of the Restatement, obviously aware of this nascent problem in their drafting of the Restatement, frequently cite Gold as one of
the most knowledgeable sources on the issues they consider. Unfortunately for the reporters, however, Sir Joseph is not one to be swayed
easily by such compliments and their work comes in for considerable
criticism by him. Among other things, he cites this portion of the Restatement for "mistaken assumptions," "inconsistencies," "egregious error," and "flawed reflections." Upon reading Gold's comments, the
reporters may decide that, despite the growth of the law in this area, they
would have been wiser to follow the lead of their predecessors in the
original Restatement in ignoring this topic entirely.
For the practitioner, however, the opportunity to compare and contrast
the writings of the reporters and Sir Joseph's commentary on such writings
is an invaluable one. The Articles of Agreement of the Fund and its rules

W. RES. J. INT'L L. 265 (1980); Symmetry as a Legal Objective of the International
Monetary System, 12 N.Y.U.J. INY'L L. & POL. 423 (1980); Unauthorized Changes of Par
Value and Fluctuating Exchange Rates in the Bretton Woods System, 65 A.M J. INT'L L.
113 (1971); A Comparison of Special Drawing Rights and Gold as Reserve Assets, 2 LAW
& POL'Y INT'L Bus. 326 (1970).
3. Professor Dam, until moving recently to the private sector, was Deputy Secretary of
State and had previously been the Harold J. and Marion F. Green Professor of Law and
Provost at the University of Chicago.
4. K. DAM, THE RULES OF THE GAME: REFORM and EVOLUTION IN THE INTERNATIONAL
MONETARY SYSTEM (1982); See Silkenat, Book Review, 18 GEo. WASH. J. INT'L L. &
ECON. 221 (1984).
5. The Chief Reporter of the Restatement is Professor Louis Henkin of Columbia. Associate Reporters are Professor Andreas F. Lowenfeld of New York University, Professor
Louis B. Sohn of the University of Georgia, and Professor Detlev F. Vagts of Harvard. A
more scholarly group would be difficult to imagine.
CASE
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and regulations (and frequently the writings of Gold himself) are sufficiently prolix and densely constructed that it is difficult to fathom the full
import of what is intended from the mere language that appears. The
Fund's documentary underpinnings do not lend themselves easily to a
novice's examination. And even the international private practitioner who
is knowledgeable about the Fund's impact on international law is often
perplexed by the formal language that applies. As a result, the juxtaposition of the reporters' informed exegesis and Gold's reaction thereto
offers many new insights. Such a comparison also offers the practitioner
grounds for the development of legal arguments in the structuring of
transactions and the development of policy. Even if Gold is considered
"right" in these disagreements because of his vast knowledge of the Fund,
the reporters' interpretation cannot be discounted because in many cases
such interpretation appears eminently logical, mature, and informed and
based on a "natural" reading of the Articles.
Unlike the bulk of the remainder of the Restatement, the discussion of
the law of the Fund (particularly those portions relating to exchange
controls and, to a considerably lesser extent, exchange contracts) 6 is not
generally case law oriented. The legal principles of the Fund are derived
from the language of the Articles of the Fund and its interpretation by
the Fund's Board of Governors and Board of Executive Directors. Thus,
to some extent the Restatement's treatment of these issues resembles an
annotated copy of the Fund's Articles. It is with these "annotations" that
Gold frequently disagrees. His view seems to be that any embellishment
on the words of the Articles, or the Fund's rules and regulations, is
necessarily in error because it necessarily uses different words than those
chosen with such precision in the Articles themselves. For Gold, any
paraphrase is suspect.
Of particular interest to the practitioner is the Restatement's treatment
in this chapter of the issue of U.S.judicial practice in expressingjudgments
on obligations in a "foreign" currency. The question relates to the longstanding argument over whether to apply the breach date rule, the judgment date rule, or the payment date rule. This issue is important in the
initial shaping of, and drafting for, international business transactions
because judicial practice in this area can be taken into account and thus
be addressed by contractual provisions. In its analysis of this issue the
Restatement voices the view that courts in the U.S. "are not precluded
from giving judgment in the currency in which the obligation is denomi6. The "exchange contracts" provision of the Fund's Articles is art. VIII, § 2(b). See
Note, The Unenforceability of International Contracts Violating Foreign Exchange Regulations: Article VIII, Section 2(b) of the International Monetary Fund Agreement, 25 VA.
J. INT. L. 967 (1985).
SPRING 1988
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nated or the loss was incurred." Gold appears correct in pointing out that
little or no American case law exists to support this "guiding principle,"
no matter how logical or predictable it might be.
Gold is also correct in noting that the Restatement Comment to the
effect that the judgment creditor should have an option as to whether
there is to be a currency conversion does not always fit with the overriding
principle that the "conversion is to be made at such a rate as to make
the creditor whole and to avoid rewarding a debtor who has delayed in
carrying out the obligation." This issue is still in a state of confusion in
American legal practice. The Restatement's attempt to formulate a new
"guiding framework" is probably premature, and in its detail, possibly
in error.
In a sense, Gold's commentary is subject to some of the same criticisms
he makes of the Restatement. Neither tells the reader all that is relevant.
In particular, an overview of Gold's reaction to the Restatement's treatment of international monetary law would have been useful. While Gold
comments in painstaking detail on numerous points, he offers no grand
"summing-up" of his view of what the Restatement has accomplished (or
failed to accomplish). Indeed, in these sorts of writings it is almost traditional for the commentator, if he has disagreed with the text, to close
his appraisal with a statement generally to the effect that "despite these
blemishes, the analysis is a worthwhile one because of the important
issues that it raises." This is a nicety, however, that Gold omits.
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